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In the above mentioned case no evidence what-

ever was introduced, but by stipulation the evidence

which was introduced in Cause No. 7883 of this

Court entitled: Tim Buckley and Bart C. Buckley

vs. Albert Verhonic, was made to apply to this case.

The case last mentioned, Tim Buckley and Bart C.

Buckley vs. Albert Verhonic, was Cause No. 3239

commenced in the District Court at Fairbanks,

Alaska, on October 1, 1929, whereas this case by

Bart C. Buckley alone was commenced August 28,

1930 (R 7).

Appellee does not feel that the statement of

facts contained in appellant's brief herein correctly

sets forth the matters, so will make a statement

here.



STATEMENT OF FACTS.

The complaint was one to remove a cloud alleg-

ing that plaintiff was the owner in fee, in posses-

sion of and entitled to the possession of an un-

divided 1/8 interest in and to the Novikaket and

Buckeye Association claims on Long Creek, Nulato

Recording District, Alaska (E 3). That Tim

Buckley, owning a Vs interest himself in the first

claim and a 7/32 interest in the second, made a

deed to defendant Albert Verhonic conveying double

that quantity of interest (R 4), and that therefore

the deed constituted a cloud on the title of plaintiff

(R5).

As will be seen from the above, the allegation was

to the effect that a legal and record title stood in

the name of the plaintiff, Bart Buckley, but upon

the trial he injected into the case something entirely

different by admitting that the total record title

stood in the name of his brother Tim Buckley, and

claiming that half of that record title belonged to

him, Bart Buckley, by reason of having been pur-

chased with partnership funds of a partnership in

which he, Bart, was a member.

The evidence which was followed by the Court

in his Findings of Fact and Conclusions of Law
in favor of the defendant was as folloAvs: Upon

the 12th day of October, 1917, the legal title to an

undivided % interest in the Novikaket Association

and an undivided 7/16 interest in the Buckeye

Association claim vested in Tim Buckley and on

that day he and David Ward, members of the co-



partnership firm of Buckley and Ward, deeded

over all of their property to Albert Verhonic as

trustee for the creditors of Ward and Buckley

and for the creditors of Tim Buckley. Verhonic,

Tim Buckley and Ward signed a trust agreement

(R 74) whereby Verhonic agreed to rent, sell,

lease and manage the property, and apply the pro-

ceeds to certain preferred lien creditors first and

to general creditors thereafter. A bill of sale to

certain personal property, which also recited the

trust agreement, was made at the same time by

Ward and Tim Buckley to Albert Verhonic (R 79).

The deed from Tim Buckley to Verhonic (R 83)

conveyed all of Tim Buckley's record title, to wit:

% interest in the Novikaket and 7/16 interest in

the Buckeye Association claims.

Bart Buckley was present at the creditors' meet-

ing where all of the above instruments w^ere read

out loud by the attorney for the creditors, and

Bart Buckley not only did not state that he owned

any interest in the property his brother was deed-

ing, but specifically stated that he did not own any

interest therein (R 111, 107 and 108).

The deed from Tim Buckley to Albert Verhonic

of November 12, 1917, was duly recorded on No-

vember 19, 1917 (R 85).

Bart Buckley permitted the trustee, Albert Ver-

honic, to sell personal property, collect royalties in

the sum of over two thousand dollars from lessees

mining on the property deeded by Tim Buckley,

and never made any claim of ownership in the

property to him at any time until he started said



suit No. 3239 on October 1, 1929 (R 112 bottom of

page, and R 113).

In 1919 Verhonic and one James Cody signed

an indenture wherein Verhonic transferred the

trust property to Cody and Cody agreed to carry

Dut the terms of the original trust agreement

(R 99). Cody was a friend of Bart Buckley and

Bart did not know whether or not he had suggested

that he, Cody, get himself appointed trustee. After

suit was brought on October 1, 1929, Cody returned

the above mentioned indenture wherein he had ac-

cepted the trust, and Verhonic at the trial delivered

the same up for cancellation, it never having been

recorded, and the trial court adjudging that Cody

had never been a trustee, although most of the]

cestuis que trust had signed a consent to the sub-J

stitution of Cody as trustee (R 102 and 118).

However, Verhonic had at all times during his I

own and Cody's administration kept his eye on the|

property as he was the largest creditor, and as he

was constantly in the vicinity of the trust property

(R 122). There was no opportunity to sell any]

more of the property (R 104- and 120) than waS;

sold by Verhonic as shown by his book (R 115 and'

116).

Bart Buckley claimed that Tim Buckley had

taken title in his own name to the Novikaket Asso-

ciation interests (R 60) with partnership funds in

1914 and 1915, and that he, Bart, by deed of date

August 20, 1915, likewise took an undivided 1/16

interest in his own name, but that the same was,

partnership property (R 60).



On the trial Bart Buckley attempted to introduce

in evidence a certified copy of an alleged option con-

tract between him and his brother Tim Buckley'

(R 64). The original instrument had only one

witness, to wit: Tim Scannell, and had not been

acknowledged. It was dated July 1, 1917, and was

not filed for record until December 8, 1917, almost

a month after the trust instruments had been exe-

cuted. In this option it was recited that Tim and

Bart jointly owned an undivided % interest in

the Novikaket claim and an undivided % interest

in the Buckeye claim. It further recited that Tim
was to pay Bart $12,000 and that the same had been

secured by promissory notes, signed by Tim, pay-

able at designated times therein mentioned.

Bart Buckley did not state where the original

of said option was ; did not produce the subscribing

witness, Tim Scannell, as a witness on the trial,

nor did he explain why he did not produce him,

and neither did he produce his brother, Tim Buck-

ley, as a witness, or produce his deposition, although

Tim was then alive, residing in Ireland (R 93).

The Court rejected said certified copy of the

alleged option as evidence of anything except to

show that Bart Buckley recorded it on December

8, 1917, as he claimed that at that time he had just

learned that the deed from his brother Tim to Ver-

honie of date November 12, 1917, conveyed an un-

divided 1/4 interest in the Novikaket and an un-

divided 7/16 interest in the Buckeye claims (R 91

and 95).
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There was no evidence that Bart Buckley was in

possession of the claims at the time he started this

suit.

Nineteen days after the date of the alleged option,

Bart Buckley executed a deed in favor of Tim
Buckley, which deed was dated July 20, 1917, and

was duly witnessed by two subscribing witnesses

and duly acknowledged by a notary public and duly

filed for record on July 22, 1917. In this deed Bart

transferred to his brother an undivided 1/16 in-

terest in the Novikaket Association, which was all

the record title he possessed as to that claim. He
also transferred to his brother all of the interest

he now alleges he owns in the Buckeye claim.

On the trial Bart again surprised the defendant

by stating that he executed the last mentioned deed

under coercion from his brother Tim (R 67). In

another place he admitted that he had executed the

last mentioned deed to Tim freely and voluntarily

but stated that he expected to get $100 from Tim

as a consideration, and that Tim had failed to pay

him the $100 (R 98 and 99). He further admitted

that by December of 1917 he knew Tim had re-

corded this last mentioned deed, and that he had

failed to bring any suit or do anything toward can-

celling said deed until the commencement of the

above mentioned suit No. 3239 on October 1, 1929,

in which, by the way, he did not mention the

above mentioned deed (R 90).

He admitted that he had no legal title but was de-

pending upon an equitable title by reason of a re-

sulting trust.



The Court found all issues of fact in favor of the

defendant and dismissed the suit (K 26, 27, 28 and

35).

AEGUMENT.
ASSIGNMENT OF ERROR No. 1.

This attacks the Court's refusal to admit as evi-

dence for all purposes a certified copy of the alleged

option of July 1, 1917, between Tim Buckley and

Bart Buckley.

The instrument appears on Page 64 of the record.

It has but one witness and is not acknowledged.

In the case of Eadie vs. Chambers (172 Federal

p. 73), this Court held that under the statutes of

Alaska a deed which was not acknowledged and

executed in the presence of two witnesses who sub-

scribed their names to the same, was not entitled

to record; and that if the recorder recorded it, it

did not have the effect of imparting constructive

notice. The statute of Alaska just referred to is as

follows

:

"Deeds executed in Territory; two witnesses; ac-

knowledgment. Deeds executed within the Terri-

tory of lands or any interest in lands therein shall

be executed in the presence of two witnesses, who
shall subscribe their names to the same as such;

and the persons executing such deeds may acknowl-

edge the execution thereof before any judge, clerk

of the District Court, notary public, or commis-

sioner within the Territory, and the officer taking

such acknowledgment shall indorse thereon a cer-

tificate of the acknowledgment thereof and the true

date of making the same, under his hand."

(C. L. A. 1933, Sec. 2818; C. L. A. 1913, Sec.
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The only provision of the laws of Alaska per-

mitting the reading of certified copies of records

as evidence in a case is the following:

"Record or transcript may be read in evidence.

The record of a conveyance duly recorded, or a
transcript thereof duly certified by the commis-
sioner in whose office the same may have been re-

corded, may be read in evidence in any court in

the Territory with the like force and effect as the

original instrument; but the effect of such evidence

may be rebutted by other competent evidence."

(C. L. A. 1933, Sec. 2839; C. L. A. 1913, Sec.

525; Sec. 99 Carter's Code).

Clearly said option was not lawfully recorded,

and not being lawfully recorded a certified copy

thereof could not be used in evidence under the

statutes of Alaska.

As no foundation had been laid for the introduc-

tion of secondary evidence by Bart Buckley, and

as the matters contained in the alleged option were

self-serving, likewise the certified copy and any

proof of contents thereof were not admissible.

ASSIGNMENT OF ERROR No. 2.

This attacks the Court's Finding of Fact No. 2

wherein he states that Tim Buckley was the legal

and equitable owner of the property conveyed by

deed of November 12, 1917, to Albert Verhonic.

The complaint did not allege that Bart Buckley

claimed an equitable title by reason of a resulting

trust in the property to which Tim Buckley held a

legal title and transferred to Albert Verhonic.

This was not an issue under the pleadings (R 2).



To establish a resulting trust the following is

necessary

:

''The general rule as to the character of the evi-

dence necessary to establish a resulting trust, al-

though expressed in varying phraseology, is in effect

that a superior measure of proof is required, and
the uncorroborated evidence of a single witness has
been held insufficient. A mere preponderance of

the evidence has been held insufficient, it being held

in some jurisdictions that there must be the same
strict rules of proof which are required for the es-

tablishment of fraud, and it has even been con-

sidered that a resulting trust requires practically

the degree of proof essential in criminal prosecu-
tions, in that it must be established beyond a reason-
able doubt, beyond doubt, beyond all doubt, by an
extraordinary degree of proof, by evidence of the
most convincing character, or which is of the most
conclusive character, or well nigh conclusive, or
which is actually or practically overwhelming, or
which is sufficient to remove all doubt, or every
reasonable doubt, or to leave no room for doubt, or
for reasonable doubt, or by circumstances tanta-
mount to positive proof, although other cases con-
sider that so high a degree of proof is not neces-
sary.

'

'

(65 C. J. p. 440; see also Denny vs. Holden,

(Wn.) 103 Pac. p. 1109, and Meagher vs.

Harrington (Mont.) 254 Pac. p. 432.)

In Shea, Administrator, vs. Nilima (C. C. A. 9th

Circuit from Alaska) 133 Fed. 209, this Court stated

that the testimony necessary to establish a trust

must be full, clear and satisfactory.

In 65 C. J. page 448 it is stated

:

"In order to establish a resulting trust by parol
evidence, as against the holder of the legal title to
property, all the essential facts and circumstances
must be clearly shown, and the evidence must estab-
lish certainly and definitely the terms of the trust



508; Sec. 82 Carter's Code).
10

and, although it has been held that it need not be
uncontradicted or undisputed or free from contra-
dictions, it must be of such a character as to disclose

the exact rights and relations of the parties and
leave no essential element to conjecture or pre-
sumption, or to remote and uncertain inference,

especially after a long lapse of time, where the death
of witnesses and the loss of evidence render it

practically impossible to make a defense ; and where
the evidence is uncertain, vague, indefinite, doubt-
ful, conflicting, or unsatisfactory, or consists of

mere conclusions, or is based solely upon rumor,
or is capable of reasonable explanation on a theory
other than the existence of a resulting trust, no
trust will be held to be established."

Also, in order to show that property purchased

with partnership funds was partnership property

creating a trust, it is necessary to show that such

was the agreement when the title passed, and no

subsequent agreement to treat it as such can create

a trust (McKinnon vs. McKinnon, 56 Fed. 409).

Bart Buckley executed a deed to his brother Tim

conveying all of his record interest in the Novikaket

claim, to wit : 1/16, and conveying his half interest

in an undivided 7/16 interest in the Buckeye claim

upon the 20th day of July, 1917 (R 67). This

deed was recorded immediately, to wit: July 22,

1917 (R 69), and yet Bart Buckley never made any

claim to the deed having been obtained from him by

force until January 1934. He also testified that he

had executed the last mentioned deed in considera-

tion of Tim Buckley's promise to pay him $100.

(R 98 and 99).

Bart made no claim at the creditors' meeting to

owning any part of the property being conveyed by
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Tim but specifically stated that he did not own any

interest in that property (R 106, 107, 108, 109 and

111).

At no time did Bart claim to Albert Verhonic,

Trustee, that he, Bart, owned any interest in the

property (R 112), nor did he make such claim to

James Cody, Trustee (R 104).

Verhonic, trustee, collected royalties of over

$2000.00 (R 115) from lessees of the Novikaket

interest conveyed to him, but Bart Buckley at no

time demanded any part of the royalties (R 112,

bottom of page).

For plaintiff to make out a prima facie case to

remove a cloud from the title he must show the

following

:

(a) That he was in actual possession of the prop-

erty at the time of bringing suit and the title owner.

(51 C. J. p. 180; O'Hara vs. Parker (Ore.)

39 Pac. p. 1004; Zumwalt vs. Madden

(Ore.) 31 Pac. p. 400; Hodgkin vs. Bos-

well (Ore.) 110 Pac. p. 487.)

The plaintiff showed no possession.

The defendant likewise pleaded stale demand
and laches on the part of Bart Buckley. The deed

constituting the alleged cloud upon the title was

recorded November 19, 1917 (R. 85), and Bart

admitted that he knew of its contents and recorda-

tion by the 8th of December 1917 (R 91 and 95).

This in itself was strong evidence that he did not

have any real claim or he would have asserted it

prior to October 1, 1929.
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Consequently there was plenty of evidence to

support the above mentioned finding of fact by the

Court.

ASSIGNMENT OF ERROR No. 3.

This attacks the Court's Finding of Fact No. 3

wherein he finds that as Bart Buckley had neither

legal nor equitable title to the Novikaket or Buck-

eye claims, the deed from Tim Buckley to Verhonic

did not constitute any cloud.

The argument mentioned under assignment of

error No. 2 is adopted as an answer to this assign-

ment of error.

ASSIGNMENTS OF ERROR Nos. 4, 5 and 6.

The arguments mentioned under assignments of

error Nos. 2 and 3 are adopted as answers to these

assignments.

ASSIGNMENT OF ERROR No. 7.

It is alleged herein that the Court erred in giving

judgment against the plaintiff and in favor of the

defendant. The arguments set forth above are

adopted as an answer to this assignment.

In addition to the above, defendant calls attention

to the fact that the complaint alleged legal title in

plaintiff and actual possession at the time of bring-

ing the suit, but neither element was proven as

mentioned above.

Also, defendant pleaded stale demand and laches

and was entitled to a dismissal of the suit on this

ground, if for any reason not conceived by defend-
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ant it should have been held that Bart Buckley had

a title.

The deed constituting the cloud was recorded

November 19, 1917 (R 85). Bart Buckley knew

of its contents and of its recording by December 8,

1917 (R 91 and 95).

The witness E. Coke Hill had by the lapse of time

forgotten many things (R 106 to 110, inch). The

Court knows of its own knowledge how people

scatter and forget things in the course of 12 years.

Tim Buckley was in Ireland (R 93) and no deposi-

tion was taken by plaintiff, and defendant had no

means of knowing that plaintiff was going to claim

a resulting trust, and that the deed to Tim was

procured by force. The general creditors having

bills to over $10,000 for the payment of which the

trust agreement and conveyance were made, have

not yet been paid anything (R 122).

WHEREFORE, appellee prays that judgment

and decree of the Court below be affirmed.

Dated at Fairbanks, Alaska, this 27th day of

November, 1935.

LOUIS K. PRATT,
Attorney for Appellee.

Service of the foregoing Brief of Appellee by
receipt of a copy thereof is hereby acknowledged
this 27th day of November, 1935.

CHAS. E. TAYLOR,
Attorney for Appellant.




